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Let no one forget it. We are a people with special rights guaranteed to us by promises and 
treaties. We do not beg for these rights, nor do we thank you. We do not thank you for them 
because we paid for them, and the price we paid was exorbitant. We paid for them with our 
culture, our dignity and self-respect. We paid until we became a beaten race, poverty-stricken 
and conquered. 

—Tsleil-Waututh leader Chief Dan George, May 5, 1971 
 
My name is Steve Heinrichs. I am the director of Indigenous-Settler Relations for 
Mennonite Church Canada, based in Winnipeg, Manitoba—Treaty 1 Territory and the 
Homeland of the Métis. In the second week of April 2018, I, along with other faith leaders, 
received an invitation from spiritual elders and land defenders of the Tsleil-Waututh 
Nation to come to Burnaby, British Columbia.  
 
We were invited as people of prayer to join those who were lifting their hearts in ceremony 
on the frontlines. We were invited to ponder, in that contested space, what our 
commitments to the Truth and Reconciliation Commission’s Calls to Action mean—
including Call #49 (the repudiation of the Doctrine of Discovery) and Call #48 (the 
adoption of the United Nations Declaration on the Rights of Indigenous Peoples). But we 
were also invited to act; to stand up in solidarity and support the peaceable struggle 
against the expansion of the Trans Mountain pipeline through untreatied Tsleil-Waututh 
lands and waters.  
 
And so I did.  
 
I chose to act because at the center of the Christian faith lies the conviction that the Creator 
suffers with the oppressed; that God takes sides with the victims over-against the dominant 
powers; and that the people who see the issues of our day most clearly are those pushed to 
the socio-political margins. 
 
I chose to act because my church has publicly rejected the legal fictions of Discovery1 and 
together with communities of faith across these lands, has committed itself to “a new 
relationship between Aboriginal and non-Aboriginal peoples, based on sharing, respect and 
the recognition of rights and responsibilities.”2 
 
I chose to act because, as Chief Dan George said, the Crown has made many promises—
sacred promises to respect Indigenous self-determination, consent, and sovereignty. And I 
long for those covenants—going all the way back to the Royal Proclamation of 17633 and 
the Treaty of Niagara4—to be fulfilled. 

                                                 
1 See “Resolution on The Church and the Doctrine of Discovery: 2016 Mennonite Church Canada Assembly” 
www.commonword.ca/ResourceView/43/19087  
2 See the landmark 1987 ecumenical statement, “A New Covenant: Towards the Constitutional Recognition and 
Protection of Aboriginal Self-Government in Canada” www.commonword.ca/ResourceView/43/9530. This 
covenant was renewed in 2007 and Mennonite Church Canada leadership promised at that time to uphold the 
commitments articulated therein. 
3 Section 25 of the Canadian Charter  affirms the ongoing importance of the recognition of Indigenous rights made 
in the Royal Proclamation of 1763: “The guarantee in this Charter of certain rights and freedoms shall not be 

http://www.commonword.ca/ResourceView/43/19087
http://www.commonword.ca/ResourceView/43/9530
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I chose to act because Indigenous nations, like the Tsleil-Waututh, have paid far too great a 
price for Settler gain, and we must find a better way—together. For as former Chief Justice 
Antonio Lamer underlined, “we are all here to stay.”5   
 
I chose to act. And on April 20th, I did.  
 
Does that make me guilty of the charges laid against me? 
 
I do not believe so. For I did not have at any relevant time the mens rea or state of mind to 
commit any crime in this case. In addition, in considering all relevant facts and law, I 
respectfully submit that there is no justification to conclude that I should be held in civil 
contempt. Allow me to explain by drawing on deliberations from the United Nations, 
domestic courts and commissions. 
 
On the absence of mens rea—environmental human rights defender 
 
I am not a protestor. I am, in the language employed by the United Nations, an 
environmental human rights defender.  
 
As the Special Rapporteur on the rights of human rights defenders, Michael Forst, 
concluded in 2016: 
 

Environmental human rights defenders are at the heart of our future and the future 
of our planet. They play a critical part in ensuring that development is sustainable, 
inclusive, non-discriminatory and beneficial for all, and does not cause harm to the 
environment. The Special Rapporteur stresses that empowering and protecting 
environmental human rights defenders is part and parcel of the overall protection of 
the environment.6  
 

                                                                                                                                                             
construed as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the 
aboriginal peoples of Canada including (a) any rights or freedoms that have been recognized by the Royal 
Proclamation of October 7, 1763; and (b) any rights or freedoms that now exist by way of land claims agreements 
or may be so acquired.” 
4 To understand the importance of the Treaty of Niagara and how it both interprets and affirms the Proclamation, 
see John Borrows, “Wampum at Niagara: The Royal Proclamation, Canadian Legal History, and Self-Government,” in 
ed. Michael Asch, Aboriginal and Treaty Rights in Canada (UBC: 1997), 155-172. Borrows states that as Canada was 
being formed, the Imperial Crown and First Nations entered into an agreement “of peace, friendship, and respect,” 
via the Treaty of Niagara (1764), “in which Indigenous peoples received promises that settler governments would 
not have authority over them…These agreements were confirmed by the Royal Proclamation, which pledged the 
Crown to respect First Nations lands and governance. Though the Proclamation also contained a darker colonial 
vision, it nevertheless contains solemn promises to ensure that local governments ceased molesting and disturbing 
Indigenous peoples.” As quoted in “Canada’s Colonial Constitution,” in e.d., Borrows and Michael Coyle, The Right 
Relationship: Reimagining the Implementation of Historical Treaties (University of Toronto: 2017), 22.  
5 The Rt. Hon. Antonio Lamer Chief Justice Supreme Court of Canada, as quoted in Delgamuukw v. British Columbia, 
[1997] 3 S.C.R. 1010. para. 186. 
6 General Assembly, Situation of human rights defenders: Note by the Secretary-General, report of the Special 
Rapporteur on the situation of human rights defenders, Mr.Michel Forst, UN Doc. A/71/281 (3 August 2016), para. 
92. [emphasis added] 
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Upholding human rights for environmental human rights defenders is 
essential to the protection of the environment and environmental 
rights, and is grounded in international human rights standards.… 
States have the duty to protect those rights as well as the rights to 
defend human rights and to life, liberty and security.7 

 
In December 2017, the General Assembly “strongly reaffirmed” the urgent need to respect, 
protect, facilitate and promote the work of those defending economic, social and cultural 
rights. Such work of human rights defenders is described  
 

as a vital factor contributing towards the realization of those rights, 
including as they relate to environmental, land and indigenous issues 
and business activity, as well as development, including through 
corporate accountability.8 

 
On Indigenous peoples and sustainable development 
 
In its 2015 resolution, Transforming Our World: The 2030 Agenda for Sustainable 
Development, the United Nations resolved by consensus to “protect human rights … and to 
ensure the lasting protection of the planet and its natural resources.”9 Further, it affirmed 
that no individuals, nations or peoples will be excluded or marginalized in this collective 
work: 
 

As we embark on this great collective journey, we pledge that no one will be 
left behind. Recognizing that the dignity of the human person is fundamental, 
we wish to see the Goals and targets met for all nations and peoples and for all 
segments of society. And we will endeavour to reach the furthest behind first.10 

 
The 2030 Agenda for Sustainable Development has been reaffirmed by the UN General 
Assembly by consensus at least 10 times.11 
                                                 
7 Ibid., para. 93. [emphasis added] 
8 General Assembly, Twentieth anniversary and promotion of the Declaration on the Right and Responsibility of 
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and 
Fundamental Freedoms, UN Doc. A/RES/72/247 (24 December 2017) (without vote), para. 10. [emphasis added] 
9 United Nations, Transforming Our World: The 2030 Agenda for Sustainable Development, UN Doc. A/RES/70/1 (25 
September 2015) (adopted without a vote), para. 3. Canada is a part of this global consensus. 
10 Ibid., para. 4. [emphasis added] 
11 General Assembly, Harmony with Nature, UN Doc. A/RES/72/223 (20 December 2017) (adopted without vote); 
General Assembly, Education for sustainable development in the framework of the 2030 Agenda for Sustainable 
Development, UN Doc. A/RES/72/222 (20 December 2017) (without a vote); General Assembly, International 
International Day of Living Together in Peace, UN Doc. A/RES/72/130 (8 December 2017) (without vote); General 
Assembly, Women in development, UN Doc. A/RES/72/234 (20 December 2017) (without vote); General Assembly, 
Strengthening the links between all modes of transport to achieve the Sustainable Development Goals, UN Doc. 
A/RES/72/212 (20 December 2017) (without a vote); General Assembly, Implementation of the Convention on 
Biological Diversity and its contribution to sustainable development, UN Doc. A/RES/72/221 (20 December 2017) 
(without a vote); General Assembly, Global health and foreign policy: addressing the health of the most vulnerable for 
an inclusive society, UN Doc. A/RES/72/139 (12 December 2017) (without vote); General Assembly, Political 
declaration on the implementation of the United Nations Global Plan of Action to Combat Trafficking in Persons, UN 
Doc. A/RES/72/1 (27 September 2017) (without a vote); General Assembly, International trade and development, 
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In the December 2015 General Assembly resolution titled “Rights of indigenous peoples,”12 
the link between the recognition and implementation of Indigenous rights to the fulfilment 
of the 2030 Agenda is made plain and was affirmed by consensus. In that resolution’s 
preambular paragraphs it explicitly states that Indigenous peoples are included in that “no 
one [to be] left behind,” it reaffirms the individual and collective rights articulated in the 
UN Declaration on the Rights of Indigenous Peoples, and it stresses that as the nations of 
the world seek to implement the 2030 Agenda, they must pursue the objectives of the 
Declaration, including the right of Indigenous peoples to “maintain and strengthen [their] 
distinct political, legal, economic, social and cultural institutions.” 
 
This past spring, the Office of the Auditor General of Canada released its Report of the 
Commissioner of the Environment and Sustainable Development (Ottawa: Minister of Public 
Works and Government Services, 2018), in which it confirmed that the federal government 
“is committed to implementing the 2030 Agenda both at home and internationally” (Report 
2, para. 2.7). 
 
What does implementation of the 2030 Agenda look like here in Canada in relation to 
Indigenous peoples? 
 
We should note here the testimony of the Commission on Human Rights, Report of the 
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous 
people, Rodolfo Stavenhagen, submitted in accordance with Commission resolution 2001/65, 
UN Doc. E/CN.4/2003/90 (21 January 2003), para. 66 (Conclusions and 
Recommendations), which asserts:  
 

Sustainable development is essential for the survival and future of indigenous 
peoples, whose right to development means the right to determine their own 
pace of change, consistent with their own vision of development, including 
their right to say no. [emphasis added] 

 
On the interrelatedness of the Rule of Law and human rights 
 
Now let us turn to a matter that is central to this hearing—the Rule of Law.  
 
In the Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the 
National and International Levels, GA Res. 67/1, 24 September 2012 (adopted without vote 
by UN General Assembly), it is stated: 
 

We reaffirm that human rights, the rule of law and democracy are interlinked 
and mutually reinforcing and that they belong to the universal and indivisible core 
values and principles of the United Nations. (para. 5) 

                                                                                                                                                             
UN Doc. A/RES/71/214 (21 Dec 2016) (without a vote); General Assembly, Culture and sustainable development, 
UN Doc. A/RES/70/214 (22 December 2015) (without a vote). 
12 General Assembly, Rights of indigenous peoples, UN Doc. A/RES/70/232 (23 December 2015) (without a vote). 
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We reaffirm the solemn commitment of our States to fulfil their obligations to 
promote universal respect for, and the observance and protection of, all 
human rights and fundamental freedoms for all. (para. 6) 

 
Human rights and the rule of law are clearly interrelated. Yet we should note here that in 
all prior legal proceedings relevant to this hearing, proceedings that have emphasized the 
need to honour the “rule of law,” the “human rights” of the Indigenous peoples 
concerned—the human rights of the Tsleil-Waututh—were never referred to or 
characterized as such.  
 
In this context, we ought to consider the caution expressed by the Ontario Court of Appeal 
in considering the rule of law in cases involving Indigenous peoples and their lands and 
environment. In Henco Industries Ltd. v. Haudenosaunee Six Nations Confederacy Council, 
(2006) 82 O.R. (3d) 721 (Ont. C.A.), p. 755, para. 140, the court affirms the rule of law, 
stating: 
 

… no one can deny the importance of the rule of law in Canada. The preamble to our 
Constitution states that Canada is founded on principles that recognize the rule of 
law. The Supreme Court of Canada has said that it is one of our underlying 
constitutional values. See Reference re Secession of Québec, [1998] 2 S.C.R. 217, 
[1998] S.C.J. No. 61; and Reference re Resolution to Amend the Constitution, [1981] 1 
S.C.R. 753, [1981] S.C.J. No. 58.  

 
Nonetheless, the Ontario Court of Appeal cautions two paragraphs later (p. 755, para. 142): 

 
Other dimensions of the rule of law, however, have a significant role in this dispute. 
These other dimensions include respect for minority rights, reconciliation of 
Aboriginal and non-Aboriginal interests through negotiations, fair procedural 
safeguards for those subject to criminal proceedings, respect for Crown and police 
discretion, respect for the separation of the executive, legislative and judicial 
branches of government and respect for Crown property rights. [emphasis added] 
 

And then it concludes, significantly, at p. 755, para. 143, with the following: 
 
It seems to me that in focusing on vindicating the court's authority through the use 
of the contempt power, the motions judge did not adequately consider these other 
important dimensions of the rule of law. [emphasis added] 

 
Similarly, in Commissioner Sidney B. Linden’s Report of the Ipperwash Inquiry (Ontario: The 
Ipperwash Inquiry, 2007), vol. 2, c. 2, at pg. 38, Mr. Justice Linden cautions against a narrow 
view of the “rule of law” in Indigenous land rights cases: 
 

The “rule of law” is a term often heard in the context of Aboriginal occupations and 
protests.  Most often, it is used by critics or opponents of Aboriginal protesters who 
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argue that Aboriginal protesters are somehow above the law or not subject to the 
same laws as non-Aboriginal persons. 
 
In this report I hope to demonstrate that Aboriginal occupations and protests are 
much more complicated, legally, than many non-Aboriginal Ontarians probably 
realize.  Very often, an occupation takes place because a First Nation or an 
Aboriginal community cannot determine the legality of their claim using existing 
procedures. In other words, the ownership of the land being occupied may still be 
unresolved.  Aboriginal protesters may also assert that they have a “colour of right” 
to be on the land in question. [emphasis added] 

 
Summary 
 
When the Truth and Reconciliation Commission set forth its Calls to Action in June 2015, it 
lifted up the UN Declaration on the Rights of Indigenous Peoples as a framework for 
reconciliation, providing the “necessary principles, norms, and minimum standards for 
reconciliation to flourish in twenty-first century Canada.”13 The Declaration is a framework 
for Canadian governments, educational institutions, businesses, legal societies, and 
churches. As the Indigenous-Settler Relations director for Mennonite Church Canada, I have 
sought to honour that call to live into the Declaration through word and deed. As someone 
commissioned by a religious body to support and defend the rights, dignity, and survival of 
the oppressed, I acted in solidarity with the Tsleil-Waututh as an environmental human 
rights defender. I am not a protestor. I did not have at any time the mens rea or state of 
mind to commit any crime in this case. And when one considers all relevant facts and law—
the rights of Indigenous peoples to sustainable development, the interrelatedness of the 
rule of law and human rights—I humbly contend that there is no justification to conclude 
that I should be held in civil contempt. 
 
RESPECTFULLY SUBMITTED by Steve Heinrichs on August ________ 2018. 

                                                 
13 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and Reconciliation of 
Canada (2015), 241-244. 


